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1. INTRODUCTION

IDLO

MAKING JUSTICE MORE ACCESSIBLE: PARALEGALISM AND
CUSTOMARY AND INFORMAL JUSTICE SYSTEMS

Goal 16 of the United Nations 2030
Agenda for Sustainable Development
recognizes the importance of access to
justice in the development of peaceful
and inclusive societies. Indeed, access
to justice is indispensable to ensuring
the protection of fundamental human
rights in any society. There is a growing
consensus that realizing the 2030
Agenda’s commitment to ensure access
to justice for all will require more
people-oriented approaches, grounded
in an understanding of people’s needs,
interests and challenges faced when
receiving different kinds of justice
services." Accordingly, IDLO’s 2021-2024
Strategic Plan reinforces the
importance of adopting a people-
centered approach to justice
programming which aims to empower
justice seekers, putting their human
rights at the center of justice systems,
and fosters “reforms and innovations
that will lead to greater access and
inclusion, and produce fairer and more
satisfactory outcomes for the rights-
holder™.2

Importantly, a wider conceptualization
envisions diverse forms of accessible,
affordable and equitable justice

mechanisms and systems to resolve
disputes and protect and claim rights in
a timely and fair manner. Accessibility
also requires attention to procedural
safeguards and accountability to ensure
enjoyment of rights without
discrimination, fear, corruption or other
distorting practices. To ensure a
comprehensive approach to
strengthening access to justice, it is
essential to work with both formal and
customary and informal justice (CIJ)
systems.

In the past two decades, development
assistance in the justice sector has paid
increasing attention to the contribution
of ClJ systems in enabling access to
justice while ensuring no one is left
behind.® While ClJ systems offer
affordable, timely, flexible and culturally
relevant means for resolving disputes
and protecting legal rights, evidence
shows that in some contexts, these
systems perpetrate structural
discrimination, unequal power relations
or harmful practices. Engaging with CIJ
is especially important in fragile and
post-conflict contexts, where formal
justice institutions often lack cultural
relevancy and legitimacy, public trust,

geographic reach or capacity, and ClJ is
often more accessible to large sections
of the population, particularly women
and vulnerable groups.*

Within this broader framework, access
to legal aid services contributes
substantially to access to justice
through formal and informal avenues
and thus to the development of just,
peaceful and inclusive societies.®
Importantly, legal aid has been identified
as “an essential component of a fair and
efficient justice system founded on the
rule of law”, as well as “a right in itself
and an essential precondition for the
exercise and enjoyment of a number of
human rights, including the right to a
fair trial and the right to an effective
remedy”.® Indeed, legal aid services
increase people’'s knowledge of the
extent of their rights, entitlements and
obligations as well as of the existence
and availability of services, irrespective
of the social and economic means of
justice seekers.” Essentially, without
legal aid, people become more at risk of
human rights violations when they
interact with justice institutions.®
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KEY TERMS

The term informal justice in its broad conception refers to “the resolution of disputes and the regulation of conduct by
adjudication or the assistance of a neutral third party that is not a part of the judiciary as established by law and/or whose
substantive, procedural or structural foundation is not primarily based on statutory law".? This definition encompasses a wide
range of justice systems and actors that have given rise to multiple terms and definitions, including mechanisms rooted in
customary law and traditional practices and social structures, religious norms, “specially constituted customary courts”, and
community forums resolving disputes or conflicts through mediation or other alternative dispute resolution (ADR] methods.®
In fact, hybrid approaches are sometimes adopted, where elements rooted in both state or formal and informal justice
systems are combined.

In general, customary justice systems “tend to draw their authority from cultural, social, customary or religious beliefs and
ideas, rather than the political or legal authority of the state” and are often unwritten and based on flexible, non-
confrontational approaches." Although often associated with traditional norms and practices, customary justice mechanisms
may adopt different forms; they can consist of “modern institutions [...] receptive to contemporary influences”,”? and have
different types of linkages with state justice systems and levels of formalization, including through codification of customary law.

Legal aid has been defined as “legal advice, assistance and/or representation at little or no cost to the person designated as
entitled to it [...] provided by lawyers and paralegals in criminal as well as in civil and administrative matters to individuals
who are poor, marginalized, or otherwise in need of special legal protection, to enable them to exercise their rights”."
Importantly, the United Nations Principles and Guidelines on Access to Legal Aid in Criminal Justice Systems (UN Principles
and Guidelines) adopt a broad interpretation of the scope of legal aid encompassing the concepts of legal education, access
to legal information, as well as “other services provided for persons through alternative dispute resolution mechanisms and
restorative justice processes”.™ In this regard, some authors distinguish “traditional legal aid” and “development legal aid”,
where the former is understood as “the lawyer’s way of giving alms to the poor” by redressing “particular instances of
injustice” but without “fundamentally [changing] the structures that generate and sustain injustice”.'® Conversely,
development legal aid, while not replacing the traditional approach, complements it and shifts the focus from private issues
to public matters, aiming to change existing laws, social structures and power dynamics.'®

The notion of paralegalism can be ascribed to development legal aid as it incorporates “a community-driven and human
rights-based approach, taking a more holistic view of access to justice”."” Indeed, paralegal programs focus on educating and
informing people about their rights, helping them to “develop the capacity for demanding such rights”, and aim to address
systematic human rights violations “through long-term strategic solutions” rather than on an individual case basis.'®
Paralegals usually serve specific geographical areas and may at times work under the guidance of lawyers, including pro
bono lawyers. However, paralegals assume neither the status of a lawyer nor practice as one,' and unlike lawyers, they often
do not need specific academic qualifications, but may be required to meet minimum standards and have certain qualities.?

with which their ‘legal’ needs are
woven”.? To this end, legal aid should

The international community has
repeatedly emphasized the challenge of

and skills in how to negotiate the court
system”. Their function is “to provide a

providing legal aid and assistance to
marginalized and special needs groups
and the need to create and support
innovative legal aid mechanisms to meet
their needs, including paralegal
schemes.? In this regard, it has been
reinforced that “[m]ost women, children
and other especially vulnerable people
in Africa have legal needs that [...]
require a comprehensive approach”,
beyond strictly criminal justice needs,
but that addresses the “complex web of
social, economic and cultural factors
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help address structural discrimination,
social norms, and capacity and resource
gaps in formal and ClJ systems as well
as discriminatory laws and policies.® A
comprehensive approach should
encompass social welfare, psycho-
medical services, counseling and victim
support, and community awareness.?

Paralegals are key to implementing
such an approach as they are
“laypersons who have legal literacy
skills, knowledge of substantive laws

bridge between the formal legal system
and society, thus demystifying the law
and making justice more accessible”.?
Indeed, paralegals, while unqualified to
provide the full range of legal services
available to lawyers, draw on their
unique understanding of community
needs and dynamics and utilize legal
empowerment strategies to uphold
community interests and “advocate for
reform of government policies,
legislation, and public institutions”.?¢



IDLO

AIM OF THE STUDY AND RESEARCH METHODOLOGY

This Working Paper explores the role of
community-based paralegals in
promoting access to justice, and
identifying challenges, entry points and
good practices in paralegal services,
with a focus on ClJ systems and in the
context of sub-Saharan Africa. Drawing
from IDLO’s programmatic experience
and practitioners’ perspectives collected
directly from paralegals operating in
Eastern and Western sub-Saharan
Africa, this Working Paper identifies
roles for paralegals to: (1) strengthen or
support customary or traditional leaders
in their roles as justice providers;

(2) promote minimum standards in the
operation of ClJ mechanisms and
enhance protection of human rights,

especially for marginalized
communities; and (3) enhance
understanding of justice challenges at
the community level and build an
evidence base to inform policy and legal
reform.

Good practices and recommendations
presented in this Working Paper draw
substantially on proceedings of the East
and Horn of Africa Paralegals
Conference on The Role of Paralegal
Support Networks in the Promotion of
Access to Justice Through Judicial and
Community Justice Systems'? held in
Nairobi from 22 to 24 July 2019 by IDLO
in collaboration with the Paralegal
Support Network (PASUNE],? the

National Legal Aid Service of Kenya and
the Ministry of Foreign Affairs of The
Netherlands. The conference brought
together paralegals, development
practitioners, experts, legal aid
organization representatives and
members of court user committees
from Ghana, Kenya, Sierra Leone,
Somalia, South Sudan, Tanzania and
Uganda. The goal of the conference was
to provide a platform for peer-to-peer
learning and exchange of knowledge,
good practices and challenges for
paralegals in providing legal aid services
with a focus on ClJ systems.
Discussions focused on the following
key aspects:

» Fostering collaboration and information-sharing among paralegal networks at the regional and
international levels with a view to better promote access to justice at the community level.

» Providing actors operating within ClJ systems with sufficient capacity to protect the rights and interests of
poor and vulnerable groups and respond to their needs.

» Promoting alignment of paralegal initiatives with international standards and legislation and identifying
“practical approaches to the engagement of informal justice systems towards enhanced access to justice
by the vulnerable and marginalized groups in local communities”.?

Findings from the conference were
integrated with findings from parallel
interviews and consultations with
paralegals and representatives of legal
aid organizations from Ghana, Kenya,
Somalia, South Sudan and Tanzania, as
well as extensive desk research, review
of external practice and examples from
IDLO’s programming.
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2. PARALEGALS AND PARALEGAL SERVICES
IN CONTEXTS OF LEGAL PLURALISM

UNDERSTANDING COMPLEXITIES OF PLURAL LEGAL SYSTEMS

In the Global South, it is often estimated
that informal actors, including
customary leaders, resolve up to 90
percent of disputes.®® In many national
contexts, litigation and courts are only
one option used by individuals and legal
service organizations, and often
constitute a course of last resort. IDLO's
research shows that legal issues
affecting marginalized populations are
often handled not by judiciaries, but by
administrative mechanisms, local
government, ADR and informal
processes. Even where formal courts
are a viable option, justice seekers often
prefer informal alternatives because
they are more accessible (both
geographically and financially), familiar,
and they generally emphasize
restorative rather than adversarial
approaches to justice in alignment with
local culture and customs.®

In Sierra Leone, for example, customary
law is recognized by the constitution as
part of the country’s common law
framework.® Customary courts, known
as “local courts”, which had been
operating throughout the country since
precolonial times, have been recognized
by the law and established in each
Chiefdom, with jurisdiction over matters
governed by customary law as well as
low-value civil disputes and minor
crimes.® Estimates indicate that

70 percent of Sierra Leoneans rely on
local courts for the resolution of their
justice problems “such as child and
spousal support, property, tenancy and
land disputes”.3

The 2011 Local Courts Act brought local
courts under the supervision of the
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judiciary with the aim to ensure their
independence from local traditional
authorities and respect of fair trial
standards, while at the same time
preserving their accessibility and
alignment of the process with
customary norms and practice.®
Chairpersons and vice-chairpersons of
local courts are appointed by the Chief
Justice from among respectable and
honest persons who reside in the
Chiefdom, are fluent in the local ethnic
language and are “knowledgeable and
experienced in the customs and
traditions of the Chiefdom”.3¢ Decisions
of local courts can be appealed to the
District Appeal Court “which shall
consist of the Magistrate of the District
sitting with two Assessors selected by
him from a list of experts in customary

law drawn up by the District Officer”.%
Further, the Act establishes limits to the
fine amounts imposable on litigants,
and explicitly excludes representation
by lawyers before local courts,®thus
aiming to ensure their accessibility by
the poor and most marginalized.*

Similarly, in Ghana, customary justice
institutions operate in parallel to formal
ones through a hierarchical structure
composed of village-level chiefs
reporting to sub-divisional or divisional
chiefs at the district or regional level,
who in turn answer to paramount chiefs.
Through this structure, all communities
have had access to justice since
precolonial times through the chief of
their community, and disputes are
resolved in accordance with local
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customary law and through ADR methods comparable to modern arbitration.“® In 1992, the institution of chieftaincy was
guaranteed by the Constitution, which formally recognized the pre-existing system of customary government. Different levels of
chieftaincy institutions exercise legislative, executive and judicial functions in their respective territorial jurisdictions. The
Chieftaincy Act of 2008 details the relationship between customary justice and formal institutions. Within the customary order,
disputes are resolved in accordance with local customary law, and following a hierarchical chain, may also be appealed to the
Supreme Court.#? In practice, the authority and legitimacy of traditional chiefs are often stronger than those of the judiciary and
the majority of people access justice through the traditional local council in their village. As explained by a paralegal from Ghana:

Traditional authorities are highly respected and feared. The cultural system imposes reverence of chiefs, and it is very
hard [for paralegals] to confront them [for example] in relation to harmful practices. They can expel you from the
community if you go against them. Chiefs sit as a court and resolve issues and most matters never reach formal courts.
In order to appeal a decision, the traditional hierarchy path has to be followed. If you appeal to the formal court instead,

the court refers back to the chieftaincy level that has jurisdiction over the case. Even the courts do not dare to solve a

case that has been brought to the traditional justice path [first]. Moreover, people don't dare take cases to court if they
are living [under the territorial control] of a powerful chieftaincy. Only if chiefs are not able to resolve a case might it go
to court.”

To increase access to and quality of justice in such contexts, it is important to harness the potential of ClJ systems and, at the
same time, consider the complexities and issues that can arise.** IDLO’s experience, as featured in this Working Paper,
demonstrates that community-based paralegals often have important roles to play in providing legal aid services to marginalized
groups and bridging the gap between formal and ClJ systems.

UNDERSTANDING PARALEGALS ROLE

Generally, paralegals provide basic
advice and assistance to individuals who
cannot afford lawyers, or do not know
how to access the justice system or
protect their rights.“> Their focus is often
on empowering justice seekers to tackle
problems.4 In some contexts, they also
provide quasi- or complementary legal
services such as mediation, conduct
community legal education, or
undertake advocacy work. Skills for
paralegals can include: "knowledge of
relevant statutory law, customary law,
and gender rights; mediation,
negotiation and conciliation; case filing
and investigation; advocacy; community
education; and understanding of local
government processes”.#

In the African context, paralegals are
often persons who have undergone
specialized training to carry out legal aid

functions, which could lead to
accreditation depending on the
jurisdiction and the legal and procedural
framework in place. For example, the
Sierra Leone Legal Aid Act of 2012
defines an accredited paralegal as “a
person employed by the Board, a
government department, an accredited
Community Based Organization or a
Non-Governmental Organization and
who has completed a training course in
the relevant field of study at the Judicial
and Legal Training Institute or an
educational institution approved by the
Board".4¢ According to the Kenyan Legal
Aid Act of 2016, a paralegal is defined as
“a person employed by the [National
Legal Aid Service] or an accredited legal
aid provider who has completed a
training course in the relevant field of
study in an institution approved by the
Council of Legal Education”.#?

Paralegals are sometimes categorized
as either ‘conventional” or ‘community-
based’. Conventional paralegals usually
work in law firms, corporations or legal
aid offices with a certain degree of
structure, often with lawyer supervision,
and mostly in urban areas.®® While the
role of conventional paralegals can be
described as that of “back-office
assistants to lawyers”, community-
based paralegals commonly receive
specialized training in providing legal aid
at the community level and “work
directly with people affected by
injustice” through a grassroots
approach primarily based on legal
empowerment.
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COMMUNITY-BASED PARALEGALS

N § \
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Community-based paralegals, also
known as ‘grassroots legal advocates’,
are individuals who have “requisite
expertise within communities, who are
readily accessible to the community,
and who are capable of providing
guidance on how to access justice”.%
Their status may vary from paid,
accredited paralegals working under
state-funded schemes, to volunteers or
trained community advocates contracted
by non-governmental organizations or
professional assaociations or other
community-based organizations.”

As stated in the Kampala Declaration on
Community Paralegals, the legal aid
services provided by paralegals at the
community level are diverse and extend
beyond the criminal justice system to
cover a wide spectrum of functions,
ranging from holistic services to specific
issues.® In the African context, these
may include empowering people “to
equitably resolve conflicts; to seek
protection from violence; to navigate the
criminal justice system; to exercise
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rights over land and natural resources;
to access essential services like health
care and education; to hold private firms
accountable; and to participate in the
economy on fair terms”.5

One of the main advantages of
community-based paralegals over
lawyers is their ability to establish
“relationships of trust” with the
communities they serve, as they are
generally drawn from those
communities.® They “are familiar with
community power holdings and
dynamics, and may be more accessible
and approachable” and better
understand the background of
disputes.’” Such insights, combined with
their flexibility and ability to navigate
both formal and informal justice
systems—often operating as linkages
between these systems—>% enable them
to have a unique understanding of

community issues and to craft workable,

socially legitimate and enforceable
solutions. Moreover, community
paralegals are usually less expensive to

work with and train and are easier to
reach than lawyers as they are closer to
the community or village they serve
(geographically, culturally and
economically) and in which they often
live and work.%?

Despite differences observable across
countries in terms of training,
recognition and integration within
systems, both conventional and
community-based paralegals play
crucial roles in justice delivery and in
promoting access to justice. In fact, as
discussed below, programmatic
evidence shows that community-based
paralegals are often key to ensuring
access to justice for vulnerable and
marginalized populations as they are
integrated within communities and
provide advisory support as well as
guidance, orientation and a link between
communities and both formal and
informal legal and justice actors.



https://www.flickr.com/photos/58538810@N03/8046318272

IDLO

3. WHAT ARE THE KEY FUNCTIONS OF
COMMUNITY-BASED PARALEGALS IN
PLURALIST LEGAL SYSTEMS?

COMMUNITY PARALEGALS ACTIVITIES

In many countries, public legal aid systems are under-funded or absent, and lawyers are often limited in number. Civil society
organizations, including national bar associations, women's groups and universities, assume a critical role in supporting
governments in the area of legal aid through clinics and services at the community level.®® Community-based legal aid programs
substantially depend on the support of civil society organizations and international aid to address a variety of justice issues for
both individuals and communities.®

Community paralegal programs are diverse and can adopt multiple strategies to advance justice. In addition to assisting
individuals, paralegals sometimes focus on the justice needs of an entire community and can also be involved in community
sensitization and training activities on human rights and the law to reach the most marginalized.®? Paralegals can operate from
fixed community advice centers, mobile clinics,® prisons, and through media outlets, among others. Their roles may include:%

» Para-professional legal advice and case handling: Community paralegals provide guidance to other
community members on how to access and navigate legal and administrative processes. Services that do not
necessarily need to be provided by a lawyer may include: advice on whether a breach of rights has occurred;
identification of an individual's legal rights in a particular situation; guidance on how to access legal assistance
by government or civil society organizations, and on how to file a claim in court or at an administrative tribunal;
and drafting basic legal documents for presentation in court.®® Community-based paralegals also play a central
role in referring justice seekers to service providers or authorities such as pro bono lawyers, police, local
administrative agencies or authorities, depending on the nature or specifics of the case.

»

X

Community education and mobilization: Generally, community paralegals are trained to implement
sensitization and education activities on procedural and substantial rights and can undertake community
education programs. This improves rights awareness by educating individuals about basic laws and rights,
demystifying and simplifying complex legal and judicial processes by presenting relevant information in plain
language, and disseminating educational materials such as brochures and handbooks.% Additionally,
paralegals play a central role in mobilizing communities to take action on issues of common concern by
sensitizing their peers to the need for positive change through various types of awareness-raising activities.

» ADR: Community paralegals use ADR methods such as negotiation, mediation or arbitration to facilitate
settlement of disputes in their communities without resorting to litigation or bringing the matter to the formal
justice system. Common cases and disputes resolved by paralegals in local communities may range from land
and property claims to marital disputes and parental and other matters relating to family life such as divorce
or child-rearing issues (see more details on paralegal ADR services in the box on the following page).

»

X

Data collection, record-keeping and evidence-building: Community paralegals may undertake research,
interviewing, taking and recording statements, documentation for following up on cases in court, etc. The
value of paralegal support to case investigation and record-keeping activities is twofold: on the one hand,
community-based paralegals serve as a link between the community and lawyers working on a case; on the
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other hand, case-related data collection and documentation activities by paralegals provide a valuable source
of information that can contribute to evidence-based policy and programming, leading to systemic changes.*
Indeed, case-related data gathered by paralegals can be analyzed to identify patterns and common
experiences among justice seekers, allowing the identification of gaps in justice delivery as well as law and
policy.¢®

»

¥

Networking and coordinating with other stakeholders: Community paralegals play a strategic role in linking
communities, particularly marginalized groups, to other community-based organizations, associations and
networks, and formal and ClJ justice actors. By working with these stakeholders, paralegals connect
individuals with relevant services, including lawyers; gather support for effective advocacy at the community
level; or connect with parliament members to leverage political pressure towards the resolution of a case or
the reform of laws.*?

In countries where lawyers are few or mainly centered in urban areas, community-based paralegals can “bridge a massive
service delivery gap and enable access to both formal and informal justice systems” and are “increasingly perceived as agents
for social change and conduits for increasing citizens’ voices”.” Despite not having a codified or regulated mandate through law
in many countries, paralegals are a first line of legal assistance in many local contexts, reaching disempowered communities to
help address rights violations.”

PARALEGAL ALTERNATIVE DISPUTE RESOLUTION SERVICES

Community-based paralegals often work as negotiators and mediators for disputes. In particular, mediation is a commonly
used ADR method among paralegals in traditional contexts because “it resonates with customary law’s emphasis on
reconciliation and community cohesion rather than punishment” and is therefore a more accessible, culturally-sensitive
alternative to formal justice in many communities.” In fragile and conflict-affected settings, given the lack of infrastructure
and resources to deal with minor disputes, amicable resolution of disputes, including in traditional systems, is often an
efficient solution.” As stated in the Declaration on Collaboration Between the Judiciary and Indigenous/Home-Grown
Community Justice Institutions in 2017, community-based paralegals “play a critical role as enablers of healing,
reconciliation, peace-building and mediation at the community level”.”

Paralegals may be involved in ADR processes either as mediators themselves or in support of individuals undertaking ADR.
Mediation often takes place through committees composed of volunteer paralegals. Mediation panels may vary in
composition and can be specialized, such as women hearing matters related to gender issues. For conflicts involving
children, panels may be composed of teachers, traditional leaders or other authority figures knowledgeable on children’s
rights and welfare.”

In Bangladesh, for example, a legal aid association trains community members on the traditional dispute resolution method,
known as ‘shalish’, to develop their skills as “village-based mediation workers”. The main goals are to provide poor and
marginalized community sections with a free, culturally accessible and timely dispute resolution option, as well as to
increase gender equality of the shalish process, traditionally dominated by men.”

Some countries have begun to give formal recognition to the role of paralegals in providing ADR services at the community
level in support of or in parallel with ClJ actors. In Kenya, in addition to mediation, other alternative means of dispute
resolution are also recognized. The Alternative Justice Systems (AJS) Taskforce was established to encourage “alternative
forms of dispute resolution including reconciliation, mediation, arbitration and traditional dispute resolution™.”” The AJS
Taskforce's mandate focuses on the development of policies to ensure “a smooth, continuous and uniform” system of dispute
settlement outside of formal courts.” This has resulted in the establishment of a structured model that enables systematic
resolution of disputes through informal justice mechanisms, including traditional and religious institutions and ADR, leaving
the courts as a last resort. The system reflects the realities at the community level by promoting “flexible, party-driven and
cost-effective” ADR methods that are culturally sensitive, avoid retribution through heavy penalties and promote
reconciliation and understanding of mutual interests and needs of all concerned.”

12
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PARALEGAL SUPPORT AND LEGAL ADVICE TO CUSTOMARY
AND INFORMAL JUSTICE ACTORS

Experience from IDLQO’s programming and research shows that paralegals’ success in resolving disputes is closely linked to the
quality of relationships they have with local public authorities, including local government officials, formal justice actors, law
enforcement officers and traditional chiefs.® A specific role for paralegals in providing technical support and advice to customary
justice providers emerges clearly from practice, and in some instances, has been acknowledged by traditional justice actors

themselves.

WORKING WITH PARALEGALS IN ALTERNATIVE DISPUTE RESOLUTION CENTERS

In Somalia, IDLO-supported ADR Centers provide an illustrative example of a cooperative relationship between traditional
justice authorities and paralegals.®” ADR Centers are staffed with panels of traditional justice authorities, including clan
elders and sheikhs and women adjudicators appointed to resolve civil disputes and minor crimes at the community level, as
well as one clerk and one paralegal per center, some of them female. Paralegals were introduced in ADR Centers to support
adjudicators who identified their own knowledge of formal national laws, international human rights standards and ADR
methods as generally low. ADR Center paralegals were thus recruited from among community members with legal academic
qualifications and tasked with multiple functions including: providing legal advice to ADR Center users, making referrals to
support services for victims, supporting the correct classification and recording of cases and performing a jurisdiction check
to refer cases to formal courts as appropriate.®

In Somalia, IDLO conducted research to
gather perspectives of adjudicators and
clerks working in ADR Centers on the
benefits of integrating paralegals into
the centers to provide legal advice and
technical support to ADR actors in
accordance with the ADR Centers’
standard operating procedures.
Specifically, after ADR actors had
received training on the procedures,
findings showed that clan elders and
sheikh adjudicators working in ADR
Centers identified a role for paralegals
in providing legal information to case
parties on their rights, the legal
provisions applicable to their case, and
in conducting a jurisdictional check and
referring serious crimes to formal
courts and the police.® Additionally,
adjudicators and users of the centers
welcomed a role for paralegals in
raising awareness about the ADR
Centers at the community level, as
instances were reported of people
ignoring the existence of the centers in
their community or being reluctant to
bring their cases as they were unaware
that the ADR Center services were free
of charge.® Interestingly, adjudicators

and clerks also considered beneficial “a
monitoring and oversight role for
paralegals to increase accountability of
the ADR process”® thus perceiving
paralegals as potential contributors to
upholding the legitimacy of the ADR
Centers and the authority of adjudicators
in the eyes of the community.

IDLO’s programming in Somalia
illustrates the benefits of paralegal
support to ADR and the ClJ mechanism,
including through the establishment of
clear regulations defining the scope and
focus of paralegal activities in these
contexts. When asked their views on the
integration of paralegals in ADR
Centers, the majority of clan elders and
sheikh adjudicators considered this as
either useful or a priority, demonstrating
“openness and interest in learning new
human rights and mediation standards,
skills and methods to improve the
services they provide at the Centers,
with direct support from paralegals”.®

Other successful examples of
collaborative relationships and
increased recognition of paralegals as

complementary to ClJ mechanisms can
be found in other countries. In Sierra
Leone, community-based paralegals
work to improve both formal and
customary institutions. Local court
chairmen in Bumpeh, Gbonkolenken
and Kholifa Rowalla chiefdoms regularly
consult paralegals when dealing with
complex cases. Because of their
recognized effectiveness, courts and
advocates refer matters to paralegals,
who are viewed as counselors.®
Similarly, an assessment of a paralegal
program in Zambia demonstrates
growing awareness by traditional
community leaders of the importance of
protecting human rights and eliminating
harmful practices, particularly those
affecting adolescent girls and young
women, such as defilement.
Accordingly, the function of trained
paralegals is increasingly recognized as
beneficial in support of dispute
resolution at the community level and
prevention of human rights violations,
including through working in close
collaboration with local authorities.
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PARALEGAL SUPPORT FOR WOMEN AND MARGINALIZED

POPULATIONS

Vulnerable and marginalized groups
face unique challenges in accessing
justice,® often as a result of
discrimination based on their sex,
gender, ethnicity and/or class, and
where their legal problems are resolved
by ClJ institutions, these groups can be
at a great disadvantage if they lack
appropriate legal assistance and advice
during the process.” As stressed by
General recommendation no. 33 on
women'’s access to justice by the
Committee on the Elimination of All
Forms of Discrimination against Women
(CEDAW], women's access to justice is
essential to the realization of gender
equality and “a fundamental element of
the rule of law and good governance”
and should be promoted through all
justice avenues, including in plural
justice systems.” Further, the UN
Principles and Guidelines, establish that
“in the design of their nationwide legal
aid schemes, States should take into
account the needs of specific groups,
including but not limited to the elderly,
minorities, persons with disabilities, the
mentally ill, persons living with HIV and
other severe contagious diseases, drug
users, indigenous and aboriginal people,
stateless persons, asylum seekers,
foreign citizens, refugees and internally
displaced persons”.?? Additionally,
Guideline 11 specifically provides for
“dedicated mechanisms to support

specialized legal aid for children and
support the integration of child-friendly
legal aid into general and non-
specialized mechanisms”.%

Legal aid must therefore adopt holistic
approaches that address inequality in all
its aspects, including social, cultural
and legal discrimination and capacity
deficits, which prevent people from
accessing justice. These may involve
directly engaging community members
in the provision of legal aid services for
their peers, and often entails working
with ClJ actors as well as a broad range
of non-legal actors such as health
professionals, psychologists,

Community paralegal services for women

counselors, social welfare agencies,
victim support workers, etc. to jointly
address legal, social and psychological
issues that may affect vulnerable
victims.? It is essential that paralegals
collaborate with key actors at the
community level, as well as social
services and health care partners to
provide more comprehensive “one-stop
shop” services to specific victims.?
Evidence from fieldwork indicates that
support and guidance by adequately
recruited and trained paralegals can
help ensure equal consideration and
rights recognition.?

Well-trained paralegals can be catalysts for upholding human rights at the community level, and often have a central role in
protecting the rights of women, who, in many contexts, seek paralegal services more than men. In fact, community paralegals
must not only receive training on gender-based issues, but they must also act as community leaders that can effectively
negotiate with the customary and traditional powers that may be barriers to justice for women and girls.” Importantly, ClJ
systems often fail to uphold human rights standards and contribute to the perpetration of harmful practices entrenched in local
customs. These consist of practices that “violate international human rights law and are unacceptable and harmful to the rights,
health and dignity of human beings” and result in “cruel or inhuman treatment and subordination of particular groups, such as
women, children, or minorities”.® Harmful practices may range from different forms of forced marriage to female genital

mutilation or “honor crimes”.?
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UPHOLDING THE RIGHTS OF WOMEN AND VULNERABLE GROUPS THROUGH LEGAL LITERACY

AND ALTERNATIVE DISPUTE RESOLUTION

Examples from research and practice show that paralegal
activities such as awareness-raising and mediation of
cases improve community members’ legal literacy and
agency and can help uphold the rights of women and
vulnerable groups. In Southeast Liberia, for example,
women and vulnerable groups, including “children, and
those foreign to local communities (called “strangers” by
Liberians), suffer through these systems”, which are often
“susceptible to elite capture”.® Community-based
paralegals use a range of tools to confront power abuse
and corruption by formal and informal justice actors in an
effort to address “power asymmetries and promote more
just and equitable outcomes” while ensuring client
ownership of the approaches adopted. These include legal
education, advocacy and ADR aimed at resolving legal
problems, educating individuals about applicable law and

As a result, more than 40 percent of the successfully
resolved cases handled by community-based paralegals in
Southeast Liberia since 2007 were resolved through
mediation, and approximately 50 percent of justice-seekers
were women, bringing cases of child abandonment,
domestic violence and sexual and gender-based violence."
Further, there was an overall increase in cases reported to
paralegals, which otherwise would not have found any
justice avenue, given the lack of trust in and limited
accessibility of other justice avenues. Research findings on
the impact of paralegal activities also revealed an increase
in the proportion of female clients receiving child support
payments and consequently an increase in food security in
households as well as in the population’s knowledge of
relevant legal issues including “women’s rights to
inheritance, domestic violence, and corruption”.'®

legal principles, and enhancing legal empowerment of

marginalized people in particular.™

As women are often disproportionally
affected by harmful practices and
discrimination, it is essential to take into
account the “complex web of social,
economic and cultural factors with
which their ‘legal’ needs are woven”.1%
In pluralistic legal systems, gender
discrimination may be entrenched in
both formal and customary law, thus
creating barriers for women at multiple
levels, limiting “their ability to
participate in decision-making, inherit
and use land and property, and access
and control resources”. Additionally, the
low presence of women decision-
makers in customary justice systems,
still largely male-dominated in many
developing countries, contributes to a
widespread perception of gender bias in
the resolution of disputes.’

Structural reforms are often a
necessary starting point to address the
practical difficulties faced by vulnerable
groups and provide legal aid services
specifically tailored to their needs."® For
instance, some countries have recently
established units providing tailored
services for women to respond to cases
of gender-based violence. These cases
are complex and require personnel
specifically trained and experienced “in
recognizing the gender aspects of the
crime patterns, working with victims
and their families, dealing with
perpetrators and coordinating with
multiple agencies”." As noted by a
paralegal working with women in
Malawi:

Since we started [providing
legal aid services for
women], there has been a
significant change in our
community. Whenever
domestic disputes arise,
we work together to
ensure that they are
resolved amicably before
they escalate to more
serious conflicts like
gender-based violence. We
also ensure that women do
not feel ashamed to call for
our support whenever they
are facing problems.™
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Further, following the inclusion of women among mediators within the Village Mediation Programme in Malawi, “over two-thirds
of cases brought to the Programme have been brought forward by women. By late 2010, Village Mediators helped to resolve 1,470
cases, 53% of which had been brought forward by women and 9.9% of which involve children”."?

Paralegals working at the intersection of formal and ClJ systems also perform a crucial role in following up on sensitive cases

involving victims of violence through referrals to formal justice actors and essential services. For instance, in Uganda, the
Federation of Women Lawyers works with paralegals to provide essential legal and other support services for women and
children™when it comes to gender-based violence and rape. These services include:

» Supporting law enforcement and victims’ protection: paralegals help report crimes such as cases of early
marriage, female genital mutilation and sexual and gender-based violence and refer victims to support
services such as shelters. They also assist in the collection of evidence that will be necessary to bring

perpetrators to justice.

»

¥

matters that are in court proceedings.

»

¥

persons with legal issues, including bail.

»

¥

disputes to commercial matters and maintenance issues.

Following up on cases in court: as there are more paralegals than legal officers, paralegals follow up on

Legal advice and education: paralegals work with the police and prisons in assisting prisoners and accused

Mediating conflict and assisting in negotiations: cases mediated by paralegals range from land and property

Community paralegal services for children and other vulnerable groups: some examples

In cases of child neglect, abuse of
minors, or juveniles in detention,
sustainable solutions require
multipronged approaches including
social and health interventions as well
as legal measures."™ In Sierra Leone,
for example, community paralegals
engaged in sensitization and advocacy
work to prevent child labor, as it was
common practice for children to drop
out of school to be hired as gold mine
workers in the southern region of the
country. Aiming to raise awareness of
parents on children’s rights, paralegals
held community dialogues during which
“problems and dangers in the use of
children in mining and the importance of
keeping children in school” were
addressed. Additionally, paralegals
supported community elders in the
drafting of a by-law aimed at preventing
child labor practices and early
withdrawal from mandatory education."
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Paralegal programs operating in plural
legal systems and in contexts where
violence against children is recurrent
should ensure that children are provided
with anonymous and confidential
counseling and referral to adequate
specialized social and health services.
For instance, this kind of service has
been sometimes implemented by setting
up a child helpline, namely a
communication line (through mobile
phones or computer applications)
designed to provide direct assistance to
children and connect them with other
relevant agencies and services."

In Kenya, refugees have been trained as
paralegals to provide legal
empowerment and legal aid services for
their peers in refugee camps. Activities
they undertake include awareness-
raising of refugee groups and
government representatives on “refugee
rights through forums, workshops,

training and conferences”. They provide
individuals with legal advice and
assistance with asylum applications or
information on their refugee status, and
refer them to justice and social service
providers.™ Legal empowerment
activities by paralegals encompass
increasing refugees’ understanding of
both their rights and obligations, and
how to deal with recurrent challenging
situations they might face, for example,
“how to react when stopped, arrested or
detained and how to approach
authorities on matters of
documentation™."> Additionally,
paralegals support the training of
authorities on how to adequately handle
cases involving migrants, including
when to “stop, arrest and detain forced
migrants and on how refugee
documents should be issued and
verified”, and advocate with police and
prison officers for the release of
detained migrants.”




Paralegals in plural legal systems can
also provide legal aid services and
assistance to individuals detained
following case referral to formal justice
authorities and at various stages of the
criminal process. These may include:
helping locate relatives of clients
detained in police stations or in prison to

on court procedures, individually or
through group learning activities; and
conducting awareness-raising on the
criminal process through preparatory
activities such as “role playing on what
to expect in court™."” Additionally,
paralegals can support identification of
“pre-trial detainees whose remand

IDLO

country’s detention centers where it
decreased to 75 percent only.™
Similarly, evidence from a paralegal
program in Rwanda shows that
awareness-raising activities by
paralegals in detention centers allowed
to reach 3,000 pre-trial detainees in one
year to prepare them “for their next

court appearance by role playing bail
applications, applications for release,
pleas in mitigation, and cross-
examination (for defendants who wished
to plead guilty)”. Further, as a result of
paralegals’ assistance, between 2009
and 2010, about 200 detainees and

625 pre-trial detainees were released
from five prisons in the country.™°

facilitate release on bail; directly
assisting indigent detainees with their
bail applications; monitoring the
behavior of police or prison officers to
avoid mistreatment of detainees or
bribery; ensuring the application of
procedural safeguards for children and
juveniles in pre-trial and trial phases
and in detention; providing legal advice
to detainees in prison on their rights and

warrants have expired, who have been in
pre-trial detention longer than the
statutory maximum allows, who wish to
plead guilty, and who are terminally ill”
and inform relevant authorities for
timely follow-up."™ In Uganda, between
2005 and 2010, in prisons where
paralegals operated, the proportion of
pre-trial detainees dropped to 25
percent compared to the rest of the

UPHOLDING SOCIOECONOMIC RIGHTS OF THE POOR

Paralegals of the Black Sash in South Africa supported
marginalized communities in the “progressive realization
of the right to social security, and helped secure
administrative justice for poor and vulnerable people
without the means to access other legal help to uphold
their rights”.” This included facilitating the delivery of
social assistance grants, such as child support, pensions,
and disability grants to right holders by the Department of
Social Development. Specifically, paralegals conducted
continuous data collection through case file tracking and
observations at service delivery points on the quality of
social security services provided by different government
departments. Through the evidence collected, paralegals
were able to demonstrate that delays in grants approval by
the Eastern Cape local government severely affected the
lives of poor communities in the province. They thus filed a
case against the National and Eastern Cape Province
Departments of Social Development, aimed at repealing a
regulation of the Social Assistance Act of 1992 which
established a 90-days interval from application to delivery
of back payments to right holders.

As a result, the regulation was found unconstitutional and
a monetary compensation was awarded to applicants.’
Further, paralegals “lobbied for the Department of Social
Development to create pamphlets informing people of the
court order and how to access their back pay”, and
engaged with the Department of Social Development to
obtain a list of all entitled applicants to whom they reached
out to help them gather the necessary documentation to
seek back pay, and direct them to relevant pay points.'?
Black Sash paralegals filed another case against the
Eastern Cape Department of Social Development, relative
to delays in disability grants provision which affected
approximately 65,000 South Africans. This resulted in a
decision compelling local authorities to process the
backlog and hear pending disability grant appeals.™

As explained by a paralegal from Kenya,
ensuring that paralegal services
contribute to access to justice for all
requires a careful assessment of the
level of vulnerability of different groups
and a prioritization of the most sensitive
cases:

[In recording] family disputes we divide cases by customary marriage,
[civill marriage, religious marriage, cohabitation and single to assess the

level of need of support from us: we know that parties that are single or
in cohabitation situation have lower protection by elders or formal courts
so we prioritize these cases.’®
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A ROLE FOR COMMUNITY PARALEGALS IN PROMOTING

POSITIVE CHANGE

In addition to providing legal aid
services, paralegals can fill important
advocacy roles, including promoting
change in attitudes towards women or
vulnerable groups, lobbying for reform
in local justice systems, as well as
channeling matters to appropriate
decision-making forums.”” Indeed,
many paralegal programs have been
actively engaged in awareness-raising
and advocacy activities aimed at the
elimination of harmful practices
entrenched in customs that affect the

most vulnerable groups of beneficiaries.

These include paralegals’ lobbying with
local government authorities to amend
several “repugnant customary laws in a
bid to bring about equality of men and
women and justice to all members of
their community”."’

In South Sudan, a community-based
paralegal program has focused on
upholding women’s rights by training

paralegals on lobbying and advocacy
techniques so they can effectively
promote women's legal and human
rights, encourage a positive change in
attitudes towards women, and lobby
decision-makers within their
communities to address gender-based
discrimination. These activities resulted
in the government’s appointment of
female chiefs at the level of Court Ain
two bomas in Kuajok in Gogrial State."®

By using monitoring and community
pressure strategies, paralegals can also
help shape and cultivate positive norms
within ClJ systems. In Zambia, for
example, a training program for local
court justices and community-based
paralegals created important
connections between the two groups.™
As a result, community-based
paralegals were able to observe
proceedings and monitor how justice
actors were treating women in courts,

for instance, whether intimidating
language was used or if women were
allowed to speak without a male
relative.”®°

In Tanzania, traditional authorities are
engaged in activities with paralegals to
build reciprocal trust and monitor
customary dispute resolution to ensure
the prevention of harmful practices.
Meetings are organized involving
community members, local government
authorities and traditional elders in
which paralegals conduct awareness-
raising and sensitization activities on
gender issues, coupled with periodic
monitoring. As explained by a paralegal:

My view on the role of paralegals is that they have to cooperate with traditional leaders (‘chiefs’). They need to work
together in mediations. Paralegals need to empower traditional leaders, [because] there are negative customs that
elders apply. For example, people believe that girls, when they mature, have to stay inside [the house] for one month, to
learn how to become wives and then have a big ceremony when they are ready to be married, early marriage is a big

issue. They drop out of schools. When we conduct meetings we invite elders and sensitize them about gender-based
violence issues. We normally attend the ward meetings, in this context we raise awareness on the work of paralegals
and do mediation of conflicts, chiefs are also present at the ward meetings. Moreover, we conduct periodic monitoring
and evaluation, we go back after a few months to check the changes, interview chiefs, and conduct observations.”

Where participation of women as adjudicators of disputes might be politically sensitive or provoke backlashes, the inclusion of
women as “paralegals who advise ClJ mechanisms on the content of formal laws” or in an advisory role in relation to cases
involving female parties or as regular observers of ClJ processes have emerged as more viable approaches.” In addition to
contributing to increasing women’s knowledge of customary law and justice processes, these strategies help shape the cultural
acceptance of women'’s participation in ClJ systems, and a perception of women'’s capacity to fill positions within these systems.
Women participating in customary decision-making act as “role models to other women and examples to men” and help
“integrate a gender perspective in ClJ procedures that can better account for women'’s needs and interests”.'®
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ENGAGEMENT WITH CUSTOMARY AND
INFORMAL JUSTICE SYSTEMS: CHALLENGES

AND PATHWAYS

FACILITATING PARALEGAL ACTIVITIES THROUGH ADEQUATE
LEGAL AND INSTITUTIONAL FRAMEWORKS

Despite consistent evidence of the
important role that paralegals can play
in promoting access to justice, many
countries still lack comprehensive or
adequate legal and policy frameworks
regulating legal aid and paralegals,
including community-based paralegals
navigating both informal and formal
justice systems.™*In conflict-affected
contexts in particular, the lack of legal
aid legislation has been identified as an
obstacle to effective paralegal
services. Indeed, paralegals may not
be formally recognized by the legal
system or the government as legal aid
service providers, and the concept and
role of paralegals may be new for
communities, causing negative attitudes
and inaccurate perceptions, both by
community members and ClJ actors.®
The lack of legal recognition and
standards often results in a general lack
of trust in paralegals, which can

negatively impact their work."”” For
example, community paralegals may be
denied access to courts and court
records, prisons and detention centers
because they are unaccompanied by a
lawyer.®® Further, even in contexts
where paralegals are formally
embedded in a legal and regulatory
framework, ClJ providers may not
acknowledge their relevance to ClJ
systems or perceive them as threats to
the established status quo, thus making
collaboration challenging.™

The international community has
repeatedly called upon States to
establish effective nationwide legal aid
systems by undertaking all necessary
measures aimed at ensuring and
promoting “the full realization of the
right to legal aid for any individual within
its territory and subject to its jurisdiction
who does not have sufficient financial

means to pay for legal aid or to meet the
costs associated with judicial
proceedings”.'4

States are urged to formally recognize
the role of paralegals in providing legal
aid services, especially where access to
lawyers is limited.”" Measures enacted
should therefore enable paralegals to
provide legal aid services “to persons
detained, arrested, suspected of, or
charged with a criminal offence”,
including in detention centers and police
stations,'? as well as regulate the
relationships between paralegals and
ClJ actors to ensure access to legal aid
and justice services for the most
vulnerable and marginalized.
Specifically, measures are
recommended to:

» Develop, where appropriate, a nationwide scheme of paralegal services with standardized training curricula
and accreditation schemes, including appropriate screening and vetting.

» Ensure that quality standards for paralegal services are set and that paralegals receive adequate training and
operate under the supervision of qualified lawyers.

» Ensure the availability of monitoring and evaluation mechanisms to guarantee the quality of the services

provided by paralegals.'
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The UN Principles and Guidelines also
recommend binding codes of conduct
for paralegals, the specification of the
types of legal services that paralegals
can provide as compared to those that
must be provided by lawyers
exclusively, as well as the
establishment of national independent
institutions to coordinate and manage
the delivery of legal aid services.™s
Indeed, States are encouraged to put in
place mechanisms and processes to
ensure meaningful collaboration
between key stakeholders in the justice

sector, including the judiciary, legal
professionals, national human rights
institutions, prosecution, police and CIJ
systems, and to adequately fund legal
aid. A legal and regulatory framework is
needed to preserve the independence of
paralegals and ensure coordination of
their activities through governance and
accountability mechanisms. ™4

Generally, legal aid laws should provide
clear guidance on qualification
requirements for paralegals, as well as
accreditation processes, including the

responsible body or organ for
certification and regulation of conduct.
Legal aid boards or legal service
commissions are often-used
mechanisms. Normally, they are
established by law, funded at least in
part by government, independent and
accountable to parliament. They have an
administrative role over national legal
aid systems and exercise their functions
on the basis of assessment of legal aid
needs and stakeholder mapping. In
particular, these bodies:"#

» Coordinate service providers: match competencies of legal aid providers to specific legal needs and ensure
effective legal aid support at relevant stages.

» Ensure minimum quality standards: elaborate codes of conduct, training, supervision and monitoring
mechanisms, and establish complaint mechanisms and disciplinary procedures.

» Delineate responsibilities: clarify the role of lawyers, paralegals and law students in particular.

» Establish referral mechanisms: ensure referrals to lawyers as well as ClJ mechanisms and complementary
services such as women'’s shelters, child protection counseling and health services.

» Adapt approaches: engage with stakeholders to obtain information and update assessments allowing the

fine-tuning of approaches to remain responsive to local legal aid needs.

To ensure these standards are met, enacting legislation and policy is key as well as delineating the roles and responsibilities of
all actors. While many countries in the African continent have enacted general legal provisions aimed at ensuring access to legal
aid services in criminal matters only, there is also momentum for comprehensive legal aid legislation to regulate all facets of
nationwide legal aid, including coordination bodies and monitoring mechanisms. Importantly, some national legal frameworks
provide for measures that directly or indirectly regulate interactions of paralegals with ClJ systems."?

CASE STUDY: THE SIERRA LEONE LEGAL AID BOARD

The Sierra Leone Legal Aid Act of 2012 establishes a comprehensive national legal aid system drawing on the Lilongwe
Declaration and Plan of Action, which “enshrines the role of paralegals as a basic element of the system® and explicitly
provides for the deployment of paralegals in each of Sierra Leone’s 149 chiefdoms.™ The Legal Aid Act designates a Legal Aid
Board as responsible for accrediting legal aid providers, including paralegals, and identifying the accredited educational
institutions that can provide training for paralegals.”™ The Board is also tasked with determining the nature of cases and
persons who may receive legal aid services, monitoring the performance of legal aid actors and conducting legal aid-related
research.™
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REGULATING PARALEGAL FUNCTIONS IN PLURAL LEGAL

SYSTEMS

Importantly, several countries in Africa
have adopted legislations detailing a
paralegal’s role in relation to ClJ
systems, including the jurisdiction of CIJ
actors, and referrals and appeal
pathways and processes to be followed
by paralegals in directing cases to the
competent justice actors. The above-
mentioned Sierra Leone Legal Aid Act
explicitly regulates the relationship
between paralegals and ClJ actors,
establishing that paralegals are tasked
with providing “advice, legal assistance
and legal education to the Paramount
Chief and the inhabitants of the
Chiefdom” and “where appropriate to

assist in diverting certain cases to the
formal justice system™.™ For this
purpose, relevant local authorities shall
be consulted in the appointment of each
chiefdom’s paralegal by the Legal Aid
Board, thus making the selection
process more participatory and
reflective of community interests.”™* As a
result, in Sierra Leone, community-

based paralegals have to apply their
knowledge of the formal legal system of
courts and, at the same time, be familiar
with customary or traditional law.™5

In Uganda, the draft National Legal Aid
Policy explicitly provides for a
responsibility of the national legal aid
body to ensure legal aid actors refer

“minor criminal, small claims and civil
cases from the formal justice system to
Local Council Courts and other
subordinate Courts and traditional
mechanisms or other dispute resolution
bodies in line with international
standards and best practice”."*

NAVIGATING JURISDICTIONAL ASPECTS

In Uganda, local council courts operate at village, parish,
town, division and sub-county level™ and have jurisdiction
over civil disputes of restricted monetary value,® civil
disputes governed by customary law, as well as “(c] causes
and matters arising out of infringement of bye-laws and
Ordinances duly made under the Local Governments Act;
(d) matters specified under the Children Act; (e) matters
relating to land”."? With the exception of cases related to
the infringement of bye-laws, representation by lawyers is
not permitted at the local council courts level, leaving a
central role to paralegals in the provision of legal services
to parties.’*

Importantly, the Local Council Court Act provides for
several rights to be exercised by parties to a case, which
could benefit from paralegal support, including the right to
object to the jurisdiction of a local council court, and “if the
objection is upheld, be referred to a court having
jurisdiction to hear and determine the case” .’ and the right
to appeal against a decision made by a local council
court.'s

Specifically, Section 32 of the Local Council Court Act
establishes that appeals may be lodged “(a) from the
judgment and orders of a village local council court to a
parish local council court; (b) from the judgment and
orders of a parish local council court, to a town, division or
sub-county council court; (c] from the judgment and orders
of a town, division or sub-county local council court to a
court presided over by a Chief Magistrate; (d] from decrees
and orders made on appeal by a Chief Magistrate, with the
leave of the Chief Magistrate or of the High Court, to the
High Court™."3 The Act also details the process to be
followed in lodging an appeal against local council courts’
decisions, establishing a fourteen-day term from the date
of the decision and requiring that every appeal “be
presented in @ memorandum signed by the appellant,
setting forth the grounds of appeal”.’%
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Similarly, in Somalia, ADR national policy and regulation clearly define the scope of jurisdiction of informal and formal justice
mechanisms by explicitly excluding several crimes and civil matters from the jurisdiction of ADR Centers, thus attributing to

paralegals the role of referring such matters to the competent formal authorities.” Further, the ADR Centers’ standard

operating procedures detail a range of functions that paralegals working at ADR Centers must perform in support of both CIJ

actors adjudicating cases and justice seekers, with a focus on assisting the most vulnerable, facilitating identification of cases for

referral and linking ADR Centers with formal authorities or support service providers as appropriate. In particular, paralegals should:

» A. Provid[e] legal assistance and advice to ADR Center
users, particularly to vulnerable categories, to help them to

navigate pathways in the formal and informal justice

system.

» D. Support ADR clerks in the correct classification of the
cases and data entry.

» E. Support the registration and referral of cases at court

districts.

» B. Provide legal advice to the adjudicators so that the

deliberations are taken in line with the Human Rights
standards, Sharia Law, National Law, and the provisions of

the standard operating procedures.

centres.®

» C. Identify and report cases out of the ADR jurisdiction or
not respecting the standard operating procedures.

The standard operating procedures also
identify a central role for paralegals in
conducting awareness-raising and legal
empowerment to increase legal literacy
and community knowledge of ADR
Centers, especially among women,
victims of gender-based violence,
internally displaced persons, minorities
and other vulnerable groups, to ensure
legal problems find appropriate justice
avenues. Further, paralegals are central
to implementing procedural safeguards
in the ADR process, as they are explicitly
tasked with liaising “with the

community-based organizations to
promote an integrated support and
counseling to ADR Center users”,"” thus
ensuring victims of gender-based
violence, children and other vulnerable
groups receive timely health, social and
other services available at the
community level. Finally, the standard
operating procedures envision a role for
paralegals in contributing to
accountability of ADR Centers towards
the community, although specific
measures or mechanisms enacting this
provision are lacking."®

» F. Prepare and draft legal documents required for the

Finally, perspectives collected from
paralegals have shown the importance
of localizing national-level structures to
support them in operating safely and
effectively at the community level. As
will be further explored in the following
section, concerns have emerged related
to the risk of working as a paralegal at
the community level and interacting with
ClJ mechanisms, pointing to the need
for dedicated policy and oversight
measures. A paralegal from Kenya
summarized this gap as follows:

We face risks at the community level that national networks or the legal aid board cannot prevent, there is a risk of

backlash in our work that can even escalate to violence. We need a local structure at the community level to protect us
and enable us to carry out our work independently.’
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INTERLINKAGES, POWER DYNAMICS AND COOPERATION
BETWEEN PARALEGALS AND OTHER LEGAL AND JUSTICE

ACTORS

Due to their ability to engage a wide
range of actors and institutions,
community-based paralegals play a
crucial role in networking with local
authorities as well as other
organizations operating locally on
similar issues to advance equal rights
and access to justice for all.”°

Relevant stakeholders may include both
state actors such as public defenders,
and non-state actors, ranging from
private and contract lawyers to bar
associations, law faculties, legal aid
clinics and ClJ actors. By engaging with
a variety of different stakeholders,
paralegal programs can provide tailored

solutions to legal problems through
creative strategies, using a range of
skills and tools and deep knowledge of
local context and power dynamics.”" In
fact, legal aid services are maximized
when different actors cooperate
effectively through a structured
network."”

IDENTIFYING POTENTIAL TENSIONS AND UNDERSTANDING LOCAL POWER DYNAMICS

Despite growing support for legal aid
and community paralegals, fieldwork
experiences highlight concerns
regarding relationships with other
justice actors, particularly ClJ providers.
As paralegal services offer communities

new and additional justice options, there
can be “shifting power dynamics”."”?
Community-based paralegals will
intersect with lawyers and traditional
local leaders, sometimes generating
reluctance to collaborate and

complement each other effectively.”*
An account by a Kenyan paralegal
illustrates some of the complexities of
operating in cooperation with multiple
actors at the community levels:

We have trust from the community because we maintain our integrity and legitimacy... Women victims often go to the
traditional elders first, then they realize these have been corrupted by the perpetrator and they then take the case to us.
We are seen as competitors by elders because they get a fee from the parties for their service... It is a delicate

relationship.

We also talk to the police a lot. Sometimes it is challenging to ensure they understand and cooperate because they have
been bribed as well. But other police officers trust us and cooperate.””

Challenges have been observed in
particular in obtaining the support of ClJ
actors for paralegal activities. As
highlighted by research findings, to
“have an impact, paralegals must
represent a source of competition and
threaten leaders” monopoly on judicial
power”, yet, where traditional authorities
feel sidelined, they may refuse any type
of collaboration.””

In a paralegal program in Uganda, for
example, frictions with customary
leaders emerged as the latter felt
threatened by the mediation services
provided by community paralegals."””

Indeed, while paralegals were trained on
basic laws and offered free services,
customary leaders charged fees for
resolving disputes, and had “vested
interests in land issues or transactions
that could be undermined by
[paralegals’] knowledge of the law".”® In
Sierra Leone, the above-mentioned
Legal Aid Act of 2012 coupled with a
justice sector reform strategy and
investment plan recognizing the role of
paralegals in providing legal aid services
resulted in rapid growth of paralegal
programs. As a result, several concerns
emerged linked to the perceived lack of
technical capacity of paralegals in

addition to perceptions of a threat to the
established role of chiefs as the main
justice providers at the community level.
Thus, efforts by paralegal organizations
focused on raising awareness of the
complementarity of paralegal activities
to the functions of paramount chiefs,
section chiefs and religious leaders and
engaging with them through joint
meetings with paralegals to address
initial reluctance to collaborate. This
enabled different stakeholders to find
ways of working together and some
paralegals reported instances where
chiefs requested advice and support.””?
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Local power relations impact community
norms and structures and may constitute
barriers to access to justice.”™ In plural
environments, the social, political and
economic contexts are important,
perpetuating discrimination or locating

We can create a role for paralegals to support behavior change of elders
if we choose paralegals carefully: they must be authoritative with elders
and able to influence them. You need someone with enough authority and
ability in order to speak out with elders. Elders have very high authority in

opportunities to change attitudes.” Thus
it becomes essential for paralegals to
understand and navigate power
imbalances and acquire legitimacy and
authority in their role. As highlighted by a
paralegal from Somalia:

Research on paralegals in Tanzania
indicates that community-based
paralegals must be able, on the one
hand, to provide timely and effective
legal aid services, and on the other, “to
act as community leaders who can
negotiate the various forms of power
and violence that obstruct pathways to
justice”.®® As explained by a paralegal,
in Tanzania, building public trust in
paralegals and increasing recognition of
their role through multiple awareness-
raising strategies have been
instrumental in facilitating their work at
the community level:

Indeed, experience shows that it is not
sufficient to be trained as a paralegal to
gain legitimacy in the eyes of the
community and competing legal and
justice actors. In order to be most
effective, paralegals must be trusted
individuals, have knowledge of both
formal and informal justice systems,
and must be perceived as skilled at
resolving disputes and articulate and
confident enough to address different
local authorities on an equal footing.'®
Research conducted on a paralegal
program in Indonesia found that the
paralegals who received the most cases
were often those who were already
known in the community for having “had
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the community. They see themselves as above any other type of authority
including the formal government - and have many disputes to handle
daily. They would not see paralegals as equals or competitors.’®

We only face slight challenges in our work: some people don’t agree with
our decisions, they don’t care about what the law says, or they are
suspicious about us and what we do, but these are few. Most of the
community recognizes us as paralegals: we were formally introduced to
the community after the training, we have certificates of accreditation,
we were formally introduced to the state council as well. We also make
many public speeches so people know us and recognize us. We conduct
community dialogues in every ward, we provide legal awareness and
conduct mobile clinics providing legal advice at the ward level. We use
different strategies, sometimes we sponsor sport games and get a
chance to talk, and people know paralegals sponsored that event [which
fosters a positive image of paralegals]. Everyone knows us, they even call
us on the phone. In our country ward chiefs are not so strong, influential,
they are just like common people. We have a strong recognition as

paralegals.”

some success in taking up community-
problems before becoming a paralegal,
often through the involvement in
organizing events or protests” or had
acquired an image as a “local problem-
solver” before becoming a paralegal.
Importantly, paralegals selected from
among village heads were the most
trusted by justice seekers and had
received the highest number of cases.'®

Therefore, paralegal programs are most
successful when paralegals can build on
pre-existing relationships with
community members, hold a certain
authority, and have in-depth knowledge
of local power dynamics. Additionally,

practice shows that in contexts where
paralegals are not perceived as
competitors or threats to the status quo
of customary authority and are viewed
as a support or complementary service,
paralegal programs have been more
successful in obtaining the collaboration
of ClJ actors. Indeed, while ClJ actors
are often "among those who benefit
from discriminatory norms and
maintenance of the status quo, they also
have incentives to be responsive to
changing community expectations” as
their legitimacy greatly depends on
“their ability to maintain order and
social harmony"."¥
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BUILDING ON COMPLEMENTARITY AND STRENGTHENING COOPERATION
Paralegals and customary and informal justice providers

As reported by a Tanzanian paralegal,
community awareness-raising, capacity-
building and coordination activities
involving traditional chiefs show
promising results in communities:

Indeed, evidence shows that when
traditional leaders are directly engaged
in relevant paralegal activities, regularly
informed by paralegals about their work
and consulted on important issues,
paralegals are more likely to be treated
as colleagues by traditional leaders. In
turn, traditional leaders are more willing
to accept paralegal support in resolving
disputes™ and may voluntarily seek their
services to help parties save costs in
settling disputes. Further, accounts
from the field and programmatic
evidence point to an increase in synergies
between paralegals and ClJ systems in
some pluralist jurisdictions in Africa
through the introduction of targeted
training and curricula for both traditional
leaders and paralegals, including with
support by universities;"" joint workshops
or dialogues bringing together paralegals
and ClJ actors; or through the direct
involvement of the latter in the selection
of community paralegals to be trained or
in their supervision.'”?

Under a paralegal program in Mali,
paralegals are trained with a national
curriculum and located in villages where
there is an expressed need.'® The
selection for training is done by
community members based on
qualifications and character, facilitating
acceptance of paralegals by traditional
chiefs and the broader community. In
turn, traditional leaders in each village
are trained on the function of paralegals
to avoid confusion or conflict. Trained
paralegals conduct legal awareness and

Previously, when a schoolgirl became pregnant, families used to avoid
going to the police and preferred resolving the matter privately, but

nowadays, after sensitizations, things have improved, victims report more
to the police or to us gender-based violence cases. Even chiefs, when
they come across serious criminal cases, they refer them to us now.’

education campaigns, provide legal
counseling and mediation services, and
refer relevant cases to licensed
attorneys. For instance, in cases of
domestic violence that are not
considered severe and can be dealt with
through mediation, paralegals attempt to
mediate the dispute themselves first, by
hearing both parties separately and then
facilitating an agreement and guarantees
for the woman'’s safety. Where mediation
fails, paralegals refer the case to the
relevant traditional chief, informing him
of the facts and inviting him to resolve
the dispute through customary law. This
type of collaborative effort has
contributed to the local perception that
paralegals support the work of traditional
chiefs, rather than threatening the status
quo.

Likewise, in Malawi, as part of a Village
Mediation Program, paralegals from the
Paralegal Advisory Service Institute
trained 450 village mediators in 2008
across 150 villages in three pilot districts,
with good results in terms of direct
collaboration with traditional justice
actors, relevance to community justice
needs, simplicity and potential for
replicability in other contexts.'?
Specifically, mediators are selected from
the community itself and traditional
chiefs are directly engaged in their
capacity-building. Mediators are trained
to adopt a flexible approach allowing
“people to decide how they would like to
settle their problem” and facilitating
reconciliation of parties to disputes.

Importantly, 60 percent of village
mediators are women, enabling
increased accessibility by women
complainants who feel more comfortable
addressing their peers. Thereby,
mediators complement the traditional
dispute resolution role of chiefs by
providing a quick, free of charge,
alternative accessible to anyone at the
community level, while “still retaining the
option of a public forum with their Chief if
[disputants] prefer or if they are unable
to resolve their problem through
mediation”."

Overall, only where the respective
functions were clearly defined and
understood, was successful collaboration
between community paralegals and
traditional leaders documented.
Strategies to prevent tensions may
include:" a) “marketing” paralegals as
providers of information on legal and
administrative issues of practical
relevance to community members; b)
assigning them as technical support to
ClJ actors, advising on applicable law,
assisting in gathering background
information on cases or in case
documentation, scheduling ADR
processes, etc.; and cJ in instances
“where customary law leaders are open
to paralegals working independently”,
having paralegals provide mediation or
legal advice to community members. In
parallel, ClJ actors may be actively
involved in training paralegals and
monitoring their activities, for example
through community oversight boards.'”

25




NAVIGATING COMPLEX PATHWAYS TO JUSTICE: COMMUNITY PARALEGALS AND CUSTOMARY AND INFORMAL JUSTICE

Paralegals and other legal and
justice actors

Another crucial factor impacting the
effectiveness of community paralegals is
the network in which they are inserted.
Contacts with key local actors and
authorities such as lawyers, politicians,
police officers, local labor unions,
agrarian and other professional
associations are essential to facilitate
the resolution of legal or administrative
problems and to increase the legitimacy
of community paralegals.”® In particular,
developing a relationship with local legal
aid associations is crucial, as “support
from city-based lawyers signals to
possible clients that a paralegal might
actually succeed in bringing a case

to court”."”?

The following account by a stakeholder
in South Sudan illustrates the benefits
of cooperating with other law and justice
actors, such as lawyers, to ensure
coordinated legal aid services, which is
especially important in contexts where
an overarching regulatory framework is
absent:

Importantly, lawyers are often a central
component to legal aid programs, as
they have “a professional responsibility
to lead” in legal aid.?®" They are generally
involved in the training, supervision,
mentoring and advising of paralegals
and law students. Lawyers may dedicate
some time on a pro bono ad hoc or
part-time basis to working closely with
the community and supporting and
supervising programs involving
paralegals and law students, and may
be called upon in the trial phases to
represent more serious cases in
court.?? Increasing understanding
among lawyers and paralegals of each
other’s roles and fostering
complementarity and coordination

26

We are licensed (lawyers] but we practice free legal aid through funding
by partner organizations. The reason is we don't have a Legal Aid Act in
South Sudan, but several organizations collaborate in providing legal aid.
Some coalitions have been established such as a human rights defender
network. Mostly it is the Law Society (an organization] that coordinates all

these programs. But we also have a Bar Association in accordance with
the Advocates Act, which is a body that regulates lawyers. The Law
Society and other organizations are training chiefs on harmful practices.
Meanwhile we train police officers, including the police gender-based
violence desk.?

between these actors are valuable
strategies to increase legitimacy of
paralegals and ensure effectiveness of
legal aid interventions.?3

In recent years, law students are also
increasingly recognized as a resource
for legal aid, and programs have been
established in academic institutions
where law students are trained either by
the university or through collaboration
with community-based organizations to
act as community paralegals. University
legal clinics are a particularly valuable
resource where funding is limited as
students gain experience while providing
supervised legal aid services. In
Uganda, students are involved in

assisting lawyers with case preparation
as well as in training activities with
community paralegals and awareness-
raising campaigns.?%

Overall, for lasting collaboration and
sustainability, there is a need to include
customary law in the training of lawyers,
law students and paralegals to enhance
justice paths. Similarly, the importance
of working with ClJ and traditional
leaders has been stressed for training
programs aimed at building capacity of
community paralegals. 2%
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RESOURCES AND TRAINING

ENSURING ADEQUATE RESOURCES FOR SUSTAINING COMMUNITY PARALEGAL ACTIVITIES
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While the right to legal aid has been
established in almost all constitutions in
Africa and often through national laws,
implementation still remains a
challenge in many contexts. In
particular, limited capacity, stringent
eligibility requirements and inadequate
resources are among the factors
hindering the quality of legal aid
services in practice.?®

While paralegals are often volunteer
community members who do not receive
a salary, ancillary costs of providing

legal aid at the community level may
range from transportation to remote
locations to hiring of interpreters to
overcome language barriers. A lack of
resources for paralegals limits their
geographical reach and means limited
time commitments from paralegals who
need to earn their income from other
sources.?’

To sustain their activities, some
paralegal organizations have started to
identify innovative financing
mechanisms and sources, alternative to
donor or central government funding.
These may range from collaborating
with universities or private sector actors
to providing paying consultancy services
to other organizations on legal issues, in
parallel with free legal aid provision for
the indigent.?®® In some countries,
examples of local-level government
actors funding operational costs or
providing free office space and
equipment for paralegals in exchange
for their legal aid services at the
community level are also emerging.?®

In the Philippines, paralegals have
acquired recognition by selected sectors
of the government, such as the
Department of Agrarian Reform, which

IDLO

has allowed them to represent clients in
agrarian disputes and provided funding
for the training of sector-specialized
paralegals.?® Similarly, in Sierra Leone,
the 2016 National Land Policy?" provides
for the establishment of “a legal
assistance fund for legal and paralegal
assistance to communities, land owners
and land users in negotiation with
potential large-scale land investors”,
aimed at protecting land rights of
communities from irresponsible or
illegal land grab by investors.

A lack of sufficient training can also
impede the ability to effectively carry out
paralegal services. Paralegals have
identified the importance of legal
knowledge and technical skills to
complete court documents or support
clients.?? In the absence of certification
programs or sufficient funding for
capacity development, paralegal
organizations rely on “continuous
mentorship of untrained persons” thus
making the learning process lengthier
and less efficient.?”

BUILDING AN ADEQUATE SKILL SET FOR COMPREHENSIVE LEGAL AID SERVICE DELIVERY

It is important that paralegals receive
both adequate initial training as well as
continuing education and capacity
development with tangible resources.
These can range from fact sheets and
infographics on case filing processes
and referral pathways, to practice
guides and handbooks, codes of conduct
and peer-to-peer learning activities.?*
Several resources have been developed
to provide training for paralegals,
including step-by-step guides.?

Essential skills that paralegals are
trained on include statutory legal
principles and procedural law as well as
customary law, legal advice provision,
case filing, case preparation and
referral to lawyers, community
education and empowerment, ADR
methods, networking with relevant
stakeholders, professional ethics, and
monitoring and reporting skills.”® Good
practices include tailoring training to the
specific target group, taking into

account their age, gender, level of
pre-existing knowledge and academic
and socioeconomic background.
Further, course content should include
capacity-building methodologies and
training tools designed for training
future trainers and ensure a multiplier
effect of imparted skills among larger
community sections.?”
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BUILDING MEDIATION SKILLS FOR PARALEGALS

Some manuals for paralegals focus specifically on skills
for conflict resolution and mediation, with the aim to “help
resolve disputes in the community in a fast and cost-
effective way, sensitive to local cultural realities, but which
is also rigorous and complies with accepted international
best practices for mediation”.?® Mediation manuals may
focus on theoretical knowledge of dispute resolution
methods and processes and how to select the most
appropriate ones, as well as practical aspects, such as
interviewing parties, facilitating debate and negotiation, and
drafting agreements.

Importantly, to make appropriate
referrals of cases, it is crucial that
community paralegals receive targeted
training on referral pathways to and
from formal justice authorities, and
become familiar with relevant services
and the procedures for accessing
them.?" Indeed, paralegals operate as
the first point of contact for justice
seekers at the community level,
particularly for women and vulnerable
groups such as children, and often
acquire a central role in linking ClJ and
formal authorities.

provider, as well as on appeal
processes, including documentation
required and competent authorities with
appellate jurisdiction for ClJ decisions.??
Specifically, an accurate record of
clients’ cases should provide succinct
but clear information on “who the party
is, parties’ issues, dates and times of
meetings, advice given, steps taken,
referral (if any)” as well as a
documentation of any evidence in
support of a claim and of “the entire
process of the case for future
reference”.?” This may be done through

Essential skills that paralegals should acquire to act as
mediators include human relations, communications skills,
a good understanding of “the way people think” in their
community, and the ability to respond to their interests and
needs beyond culturally rooted attitudes and fears to
achieve a truly satisfactory outcome for both parties to the
dispute.?? Other mediation skills that have been
emphasized relate to working in challenging contexts, or
with vulnerable groups, or managing escalation of conflict,
lack of collaboration or aggressive behaviors and other
difficulties that may arise during mediation.?°

Further, training should include building
paralegals’ capacity on a survivor-
centered approach, “psychosocial first
aid - including assessment of further
risk of violence - and safe identification
of services and referrals”.?®® In
particular, paralegals should “keep the
contact details of the relevant
organizations and when possible,
maintain some form of relationship with
these persons/organizations to facilitate
ease of approach when a referral is
deemed necessary”.?%

record-keeping of statements, written

Training should focus on record-keeping
of case information, drafting referral
letters and following up on cases with

the relevant focal person or service example.??

communication, and any other
documental evidence, as well as by
taking pictures of victim's injuries, for

BUILDING A COMPREHENSIVE SKILL SET FOR PARALEGALS WORKING WITH CUSTOMARY AND

INFORMAL JUSTICE SYSTEMS

In Somalia, paralegals and clerks working in IDLO-
supported ADR Centers are trained on human rights,
national law, jurisdictional aspects and case recording,

to build their capacity to make appropriate referrals to
competent authorities and support services. Research
findings show that following targeted training, ADR
Centers’ paralegals made and received “referrals to and
from courts and the police and [referred] victims/survivors
and vulnerable parties to local support organizations. They
also reported using a specific form for referrals,
summarizing details of the case for the receiving
authority”.227

28

Importantly, research participants indicated that in
accordance with the training received, ADR Centers’
paralegals provide “explanation to parties about respective
rights and legal provisions applicable to the matter at hand
at both the stage of a jurisdiction check and during the
process at the ADR Center” in alignment with applicable
law and international human rights standards. In some
instances, they also actively follow up on referred cases by
accompanying parties to court or contacting formal justice
institutions or support service providers to check on
victims, the status of proceedings or the enforcement of
decisions.??
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In jurisdictions where training resources have been standardized, consistency has been identified as a positive step and a
valuable contribution to upgrading the quality of services, building trust and synergy among justice actors, and enabling the
evaluation of a paralegal’s performance.??? However, while formal requirements for training of community paralegals must be
considered to ensure that quality standards for legal aid services are met, a one-size-fits-all approach may not always be
beneficial. In many cases, long-standing community-based paralegals effectively work to facilitate access to justice without prior
formal training but based on deep contextual knowledge and experience. In Kenya, it has been noted that:

The qualifications set for paralegals within the Legal Aid Act in Kenya are very stringent and shut out some paralegals

who have long-standing practice despite their lack of qualifications.?°

To ensure that paralegal services are effective, it is important to balance the need to preserve minimum quality standards of
service delivery, with contextual specificities and the needs of different target groups.

ENSURING ACCOUNTABILITY AND MINIMUM QUALITY
STANDARDS OF PARALEGAL SERVICES

As widely documented by practice, of cases that paralegals are handling information.?? As noted, community
regular monitoring of paralegal well or poorly. Support may be provided stakeholders, including ClJ actors, may
programs is essential to keep track of through user feedback questionnaires also be involved in overseeing

progress and ensure success, as for clients or a code of conduct detailing paralegals’” work to help build mutual
monitoring is closely linked with the work ethics and professionalism understanding of respective functions
quality and effectiveness of legal aid standards. The latter may set and prevent tensions.?
delivery.?'Clear instruments and qualification standards and training

procedures may be developed to requirements as well as criteria for Oversight of paralegal program
evaluate aspects such as the functioning  integrity and ethics, including respect performance typically involves verifying
of referral or filing systems or the types for confidentiality of client and case file the following criteria: 23

» Correct procedures: are procedures followed correctly for handling cases and recording casework?

» Exercise of judgment: is good judgment applied in carrying out responsibilities and are appropriate strategies pursued for
case resolution (whether directly or through referrals)?

» Volume of matters and activities: are the minimum number of cases required being handled? Are community
development activities carried out?

Monitoring can be done by supervisors, lawyers, paralegal advisory committees, as well as boards including community
stakeholders and ClJ actors. It is also important to establish a pattern of communication early, either through phone or email,
written reports, supervisory visits, or ongoing training and meetings.?®* Where regular communication is difficult, alternatives
such as quarterly visits may be useful. Site visits are an effective way to diagnose any problems and discuss issues in a
participatory manner.?®

Forinstance, the Khmer Institute for Democracy in Cambodia sends supervisors to hold local forums to offer trainings and hear
feedback on the work of paralegals as well as to help raise awareness about the paralegal program. Commune councilors,
village chiefs and residents attend these local forums.?” Through in-person assessments, supervisors in Cambodia learned from
the Khmer Institute paralegals that they wanted to receive more legal training on criminal law, land law, marital law and contract
law. Paralegals also raised the need for identification cards marking them as “citizen advisors” [particularly female paralegals)
to increase legitimacy. They also identified the need for further training on conflict diffusion and resolution tactics.?3®
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In Tanzania, the Legal Aid Act provides the legal basis for “monitoring and coordination of paralegals, as well as oversight
through the Office of the Registrar of Legal Aid”.%" In Sierra Leone, a Community Oversight Board was created in the Timap for
Justice project in an effort to foster program accountability.**Members included traditional elders and leaders of women and
youth groups with functions including tracking respect for working time requisites, professionalism, effectiveness and work
ethic, as well as efforts put into finding best-fit solutions to community problems.?

Questionnaires to gather community feedback on paralegal services, monthly and quarterly reports, as well as other data
collection and case-tracking tools that community-based paralegals use in their daily activities may also be a source of valuable
evidence to identify strengths, gaps and challenges in paralegal services and ClJ systems, thus informing policy debate and legal

reform debate.??

STRENGTHENING DATA COLLECTION SKILLS FOR EVIDENCE-
BASED POLICY AND LEGAL REFORM

As noted, capacity-building for
paralegals should include record

keeping, reporting and documentation of
cases. Accurate record keeping of cases

by paralegals is particularly important
when interacting with ClJ systems,
which are often based on oral
processes. This facilitates referrals or
appeals to competent authorities, and
allows the monitoring of paralegals’
performance as well as the progress of
cases through the justice chain.
Moreover, systematic case information
collection and recording by paralegals
can contribute to a more accurate
reporting on target 16.3 of Goal 16 of the
Sustainable Development Agenda, by
filling an information gap on cases
handled at the community level and by
ClJ actors, thus capturing “an important
dimension of unmet legal need and
access to justice” and adopting a
people-centered approach to measuring
legal problems “that occur inside and
outside of formal institutions™ and
disproportionately affect the vulnerable
and marginalized.*3

Indeed, experiences on the ground have
demonstrated the crucial role played by
paralegals in gathering information at
every step of case handling through
multiple methods, including compiling
case file forms, observing ClJ
processes, collecting evidence and
interviewing parties and community
members, and systematically taking
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record of procedural steps and case-
related actions.?** In some instances,
case file databases are kept, which
allow for the identification of trends,
patterns or structural gaps in justice
services. Diligent data collection by
paralegals can contribute to identifying
cases that often fail to be settled and for
which reasons, structural
discriminations against parties
belonging to marginalized or minority
groups, lack of cooperation between
formal and informal justice actors and
other context-specific challenges and
complexities, and the duration of
different types of cases when handled by
different formal and informal justice
systems/actors. 25
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Enhancing paralegals’ participation in
ClJ processes can contribute to
“downward accountability” of CIJ
actors by exposing the perpetration of
harmful traditional norms and violations
of human rights or fair trial standards.
Further, reporting of patterns or
common experience may unveil
unforeseen areas of concern or
improvement, help identify tailored
solutions to gaps and problems, and
guide legal and regulatory reform aimed
at upgrading current systems.?”
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INFORMING DECISION-MAKING THROUGH CASE TRACKING

In 2016-2018, IDLO and its partners implemented a project
aimed at reducing HIV incidence among adolescent girls
and young women in four pilot districts of Uganda and
Tanzania through a blend of legal empowerment and
social accountability strategies.?*® As part of the legal
empowerment approaches, several capacity development
activities were conducted, including the training of

200 adolescent girls and young women community
advocates. Training content focused on skills for providing
basic legal aid and awareness-raising among their peers
on HIV prevention and legal and health services available,
including how to seek assistance for sexual and gender-

Case trackers allowed the monitoring of the progression
of sensitive cases through the justice chain and the
identification of common issues and trends. For instance,
it was found that there was a tendency for adolescent
girls and young women victims to drop charges prior to
the conclusion of court proceedings due to family
pressure, lack of trust in formal justice or lengthy
proceedings. Moreover, as a result of the joint
documentation effort by community paralegals and the
implementing organizations they referred cases to,
aggregated data was available, which fed into the
project’s monitoring plan, allowing the quantification of

based violence cases, and case recording skills. gender-based violence cases reported and the
assessment of the overall performance of justice and
health service providers in the targeted districts. Finally,
relevant gaps and issues in the handling of gender-based
violence cases by justice and health actors identified
through case trackers were brought to the attention of
local and national government representatives through
evidence-based advocacy dialogues aimed at securing

commitments on service delivery improvements.?°

For this purpose, case documentation tools were
developed to allow adolescent girls and young women
community advocates to document all legal matters
received by their peers and report them to implementing
organizations who recorded relevant information into
case trackers including “law violated, action taken, court
appearances and court decisions”.?4?

Research on legal aid best practices
suggests data collected should be
disaggregated by gender, age,
socioeconomic status and geographical
distribution of legal aid recipients. In
fact, adequate disaggregation allows for
better identification of “culturally
appropriate, gender-sensitive and
age-appropriate solutions to improve
the provision of legal aid in a given
country context”." Promising practices
for potential replication emerge from
the Kenyan experience, as reported by a
paralegal working in the country:

We have a system to keep track of case files. We store case data in a
database, disaggregate by case type/matter, gender, age, outcome... It is
important to keep documentation of our work and being able to show

data that speaks to partners to be able to raise funds for our work [...] We
also provide data to service providers for victims such as child cases data
to the child support integrated system

In many African countries, paralegals are also actively engaged in documenting and reporting human rights violations to
“international and regional human rights bodies, such as the UN Committee on the Rights of the Child, the UN Committee on the
Elimination of Discrimination Against Women and the African Committee of Experts on the Rights and Welfare of the Child".?3
Support from local community-based organizations, lawyers’ associations and legal aid boards or equivalent coordination bodies
is crucial to ensure that information gathered by paralegals through case investigation and documentation is leveraged and used
effectively to advocate for reform and positive change.
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Summary of community paralegals’ activities in plural legal systems
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» Refer cases to customary and informal
justice actors.

- Provide legal advice on applicable laws,
human rights standards and procedural
safeguards.

- Support classification of cases,
jurisdictional check and case handling.

5z

Provide technical
support to customary
and informal justice

actors

Coordinate with
stakeholders and
build strategic
S

- Partner with government and

civil society stakeholders to
leverage resources to sustain
paralegal activities.

- Build on complementarities and

synergies with legal and justice
actors to strengthen cooperation
for effective service delivery.

« Record case file information and

« Identify and report trends,
patterns and gaps in legal and
justice services to guide reform
and budgeting.

- Conduct community awareness-raising and legal education.

- Provide tailored, accessible legal advice (to victims of gender-based
violence, detainees, children, etc.).

« Perform alternative dispute resolution (for example, mediation) and
represent or assist parties in customary and informal justice processes.

- Refer cases to competent authorities and essential services for victims
and actively follow up on cases.

[ ] (] o8 o
Mt
Facilitate access to
justice for women

and vulnerable
groups

How can
paralegals engage
with customary
and informal
justice systems to
provide access to
justice for all?

=

Promote positive
change at the
community
level

'

Support case
recording and data
collection

- Support sensitization of justice
providers and civic mobilization
against discriminatory and
harmful practices.

Undertake advocacy and
lobbying with local and central
governments for policy
influencing.

Monitor or participate in
customary and informal justice
processes to increase diversity,
including women's participation,
and accountability.

produce paper documentation to
facilitate referrals and appeals.

- Document human rights

violations and report them to
competent bodies.




0. RECOMMENDATIONS

Strengthening engagement of
community-based paralegals, particularly
in ClJ systems, is an important component
of efforts to achieve access to justice for
all. Community paralegals provide an
accessible, affordable and culturally
sensitive alternative to lawyers, facilitating
access to justice for the vulnerable and
marginalized in particular. As they are
issued from or embedded in communities,
they have knowledge of local power
dynamics and a better understanding of
disputes. They are able to work efficiently
by utilizing networks of local service
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providers and authorities and can navigate both formal and ClJ systems. However, community paralegals face several challenges that
need to be addressed in order to strengthen the quality of legal aid services they can provide and ensure the effectiveness and
sustainability of paralegal programs. The following recommendations support advancing the participation of community-based
paralegals in ClJ systems:

1. Develop comprehensive national legal and policy frameworks that recognize paralegals and their

engagement with ClJ systems

The lack of a clear policy and legal
framework for legal aid and paralegals
results in a limited scope of operation. To
ensure paralegals become better placed
to generate trust, national legal and
policy frameworks should designate clear
requirements for accreditation, training,
scope of operation, and the role that
paralegals can play to support and
provide legal aid services, including in

engaging with ClJ systems. Coordination
bodies, such as legal aid boards, should
facilitate effective service delivery by
paralegals by providing them with official
recognition or accreditation for their role;
establishing a framework to regulate
their activities, particularly in relation to
ClJ actors; and undertaking adequate
training and continuous learning for all
paralegals. In this regard, it is essential

that coordinating bodies put in place
adequate safety measures for
community-based paralegals, taking into
account the risks involved in their daily
work, especially related to preventing and
documenting harmful practices, for
example by developing a safety protocol
and ensuring structured local presence
through accessible offices at the
community level.

2. Foster a conducive environment for paralegal activities at the community level by ensuring
legitimacy of paralegals, preventing tensions and identifying areas for cooperation

For paralegals to successfully perform
their roles, community-based
paralegals should acquire a certain level
of authority and legitimacy within their
communities. Importantly, paralegals
should engage directly with key
community figures such as ClJ actors,
religious leaders, law enforcement
officers and local government
authorities to build relationships of trust
and acquire an influential position at the
community level. To this end, programs
should ensure that paralegals selected

have the necessary knowledge of local
needs and interests of different groups,
customary norms and practices, and
local power dynamics, as well as the
necessary personal skills and
qualifications to gain or maintain the
trust of community members. Programs
should also ensure that adequate
sensitization and awareness-raising of
key community actors such as ClJ
providers, lawyers and local government
authorities is supported in parallel with
a view to minimizing resistance to

paralegals operating in the justice
environment and preventing potential
frictions between competing legal and
justice actors. Training, awareness-
raising, and monitoring activities can
also be designed and conducted to
jointly involve paralegals and key
community stakeholders such as ClJ
actors to emphasize complementarity of
roles and increase community
receptiveness of paralegals.
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3. Build strategic partnerships with legal and justice sector actors to facilitate effective and

sustainable paralegal services

It is important that local formal and
informal justice actors such as
traditional leaders, judges, police and
lawyers know what a paralegal is and
does, in order to strengthen
collaboration and build networks to
increase effectiveness and sustainability
and expand the reach of paralegal
services. Programs should identify
community leaders, pools of legal
professionals based within non-
governmental organizations, law
schools, public service networks, bar
associations and relevant support
service providers in the social and
health sectors and build cooperative
relationships through targeted training
and information dissemination activities
aimed at ensuring different actors are
aware of respective roles and
responsibilities and relevant referral
pathways and focal points. This is
especially important in relation to
women, children and vulnerable groups
who seek justice primarily through

informal avenues and in contexts where
a comprehensive legal framework
governing paralegal services is lacking.
In particular, lawyers and law students
can be involved in training and
mentoring of community paralegals and
can support referral of cases to formal
justice actors. In turn, paralegals should
become aware of existing services for
beneficiaries at the community level,
including both government and non-
government service providers, with
particular emphasis on support services
for gender-based violence victims,
children and vulnerable groups, as well
as pathways to refer cases to lawyers or
formal justice authorities.

Building partnerships with associations
and groups of legal and justice
professionals, providers of key
government services to which justice
seekers are entitled, as well as sectorial
and local branches of government,
academic institutions and private sector

actors is also key to facilitating
diversification of sustainability
strategies. Establishing collaborative
working relationships with other local
organizations and partner stakeholders
can be an avenue to leverage
sustainable funding solutions, helping
paralegal programs avoid dependence
on grant funding. This could be done
through tailored, flexible cost-saving or
financing models based on mutual
benefits and collaboration on common
goals by multiple local actors.

Finally, paralegal organizations also
need to build strategic partnerships and
networks regionally, nationally and
internationally with other legal aid
organizations to establish platforms for
resource mobilization, information
sharing and knowledge transfer relating
to the best practices on the delivery of
legal aid services.

4. Place gender equality and women’s meaningful participation at the center of community paralegal

interventions

As women seek paralegal services more
often than men in many contexts,
programs should ensure that paralegal
services are gender-sensitive and
responsive to women's needs, and aimed
at fostering women’s meaningful
participation in justice systems, paying
specific attention to ClJ. This means
taking into account harmful practices and
discrimination in ClJ processes as well
structural barriers at multiple levels,
including formal justice institutions. To
this end, it is essential that community
paralegals be trained on gender issues,
women'’s rights and procedural
safeguards and on strategies to negotiate
local power dynamics that may constitute
barriers to women's access to and
participation in ClJ systems. In particular,
capacity-building should focus on
responding to specific cases involving
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women, such as cases of gender-based
violence, aspects related to evidence and
documentation of cases, referrals to
competent authorities and support
services for victims. Paralegals should
also be equipped with skills to monitor
and report on gender aspects of ClJ
processes, such as differential treatment
in the process, intimidating or
discriminatory language, gender bias in
outcomes and lack of sufficient
procedural safeguards for victims.

Due to their contextual knowledge,
cultural understanding and familiarity
with both formal and ClJ systems,
community paralegals are also uniquely
well-placed to conduct awareness-raising
and sensitization among community
members, local government authorities,
justice providers and traditional leaders

on gender issues, and to support
behavioral change strategies to eliminate
harmful practices and barriers to
women'’s access to justice. Importantly,
programs should ensure a minimum
female ratio among community
paralegals and should work with female
paralegals as leading civic mobilizers and
in technical support or advisory roles in
ClJ processes, particularly in relation to
cases involving female parties, or as
regular observer or mediators working in
parallel or jointly with ClJ actors.
Empowering female paralegals to acquire
a lead role as legal and justice service
providers in their communities is
essential to integrate a gender
perspective in ClJ systems, making them
more responsive to women'’s needs, and
to facilitate cultural acceptance of
women’s participation in justice systems.
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5. Provide adequate training and oversight to ensure comprehensive skill sets and minimum quality

standards

Community-based paralegals must
receive continuous training to sharpen
their skills. Training should focus on
basic laws as well as relevant
customary law, ADR methods and ways
to achieve culturally sensitive and
mutually satisfactory justice outcomes.
Capacity development activities should
also cover handling sensitive cases and
cases involving vulnerable parties (such
as children, detainees, refugees, etc.).
Importantly, training should integrate
referral protocols and pathways to
competent formal justice authorities or
support services for the vulnerable, with
emphasis on understanding the
jurisdiction of different justice actors
over different types of cases, as well as
knowledge of referral and appeal

processes and related documentation
as required by applicable law. Programs
should also ensure paralegals are
aware of harmful practices, systematic
discrimination and rights violations
occurring in their communities, as well
as of key drivers and ways to prevent
and respond to the latter. Training
should cover strategies to engage
traditional or religious leaders in
capacity-building and sensitization
activities, and monitoring of law
enforcement authorities, local
government representatives, and formal
and ClJ actors, including reporting of
any rights violations or issues in the
handling of cases to the competent
oversight bodies.

Regular monitoring of paralegal
activities is essential to ensure that
legal aid services are in line with
minimum quality standards and the
specific needs of communities.
Monitoring should be conducted
periodically through communication,
site visits as well as standardized tools
for recording and reporting of case-
related information. Key community
members, including traditional
authorities, lawyers and local
government representatives, should be
involved in oversight activities to
strengthen awareness and coordination
in legal aid and justice service delivery
at the local level.

6. Strengthen data collection and reporting capacity for enhanced accountability and evidence-based

policy influencing

Paralegals should be equipped with
skills in context-appropriate data
collection, case record-keeping and
evidence-building to compensate for the
lack of paper documentation of CIJ
processes. This will enable paralegals
to monitor the progress of cases
through ClJ and formal systems,
facilitate review and appellate
procedures, and identify any strengths,
challenges and gaps in service delivery
at the community level. This should be
supported by adequate resources and

tools, aimed at ensuring standardized
gathering and reporting of information,
including on cases handled by ClJ actors
and paralegals themselves. For
example, periodic satisfaction surveys
can be valuable in identifying community
justice needs and perspectives on
strengths and limitations in the services
and performance of paralegals and ClJ
actors. It is likewise important to
undertake a review of case files to
identify recurrent legal problems, unmet
legal needs and examine whether

paralegals and ClJ actors are handling
cases with adherence to minimum
standards of quality and applicable law.
Ultimately, accurate and systematic
data collection by paralegals can
support evidence-based regulatory and
policy reform, including upholding
international human rights standards
within ClJ systems and strengthening
linkages with formal justice institutions
and referral pathways for vulnerable
individuals.
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